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STATEMENT OF QUESTION PRESENTED 


Appellant was tried and convicted under a two-count in- 
dictment charging assault with intent to kill (D.C. Code 
§22-501) and assault with a dangerous weapon (D.C. Code 
§22-502), both counts arising from 4 single assault. The 
district court imposed separate sentences on each count ag- 
gregating a maximum of 21 years and'6 months, which exceeds 
by more than 6 years the statutory maximm for the more 


serious offense, assault with inten} to kill. The sole 


question presented is whether it wag lawful and proper for 
the court to impose such double punishment. 
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STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED- 


CONGRESS DID NOT INTEND TO MAKE A SINGLE ASSAULT 
PUNISHABLE AS BOTH AN ASSAULT WITH INTENT TO KILL 
AND AN ASSAULT WITH A DANGEROUS WEAPON}----------~-~- + 


Congress Has Not Clearly and Unambiguously Pro- 
vided That a Single Assault May be Doubly Pun- 


The Double Punishment Imposed by the District 
Court Would Substantially Repeal the 15-Year 
Maximum Prescribed for Assault With Intent to 


The Blockburger Rule Does Not Support Double 
Punishment in this Case 
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TABLE OF CASES 

Beck v. State, 273, Okla. Cr. 229, 119 P. 2d 865 (1941)- 14 
* Bell v. United States, 349 U.S. 81 (1955) 


erry Vv. 
D.C. 


eRe 


z 
Davis v. United States, 16 App. D.C. 442 (1900) 


leston v. Pnited States, 172 F. 2d 19% (9th Cir. 
Es a 


eGill v. United States, 106 U.S. ApP- D.C. 136, 270 
F. 2d 329 (D.C. Cir. 1959) 


Medlin v. ted States, 93 U.S. App. D.C. 64%, 207 F.2d 

ae 33 (D.C. Cir. 1953), cert. den. 347 U.S. 907 (1954) -— 
Tex. 

People v. White, 28 Cal. Rep. 67 (1963) 

* Prince v. United States, 352 U.S. 322 (1957) 

State v. Johnson, 198 S.E. 1 (S.C. 1938) 

State v. Philli s, 104 N.C. 786, 10,S.E. 463 (1889) ---- 

State v. Roseman, 108 N.c. 765, 12|S-E. 1039 (1891) ---- 

a, 


a v. United States, 71 App. D-q- 393, 110 F. 2d 555 
D.C. Cir. 19 (0) weer eee neon fom w nnn reer errr 13 


Tipler v. State, 78 Okla. Cr. 85, #3 P. 2a 829 (1943)- 13 


redit Corp., 34+ U.S. 


Young v._United States, 109 U.S. A 
2a 398 60155) alate vie 


iv - 


STATUTES 


D.C. Code, §22-501, et seq., Act of March 3, 1901, 
31 Stat. 1321 


Kirscheimer, 
58 Yale L.J. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,568 


JULIUS INGRAM, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 
Appellee. 
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ON APPEAL FROM THE DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


i 


BRIEF OF APPELLANT 


TEER 


JURISDICTIONAL STATEMENT 


EEE 


Judgment was entered against appellant on January 4, 1962. 
On Jamary 8, 1962, the district court denied his application 
for leave to appeal in forma pauperis. After appellant had 
unsuccessfully renewed this application on several occasions, 
both in this Court and in district court, his petition for 
leave to appeal in forma pauperis was finally granted by this 
Court on April 7, 1964. This Court has jurisdiction of the 
appeal under 28 U.S.C. §1291. 


=A Ss 
STATEMENT OF THE CASE 


On August 24, 1961, a two-count indictment was returned 
against appellant. The first count charged that on or about 
July 15, 1961, he had made an assault on one George Tf. 

Anderson with a dangerous weapon, that is, a knife, in violation 
of D.C. Code §22-502; the second count charged that on or about 
the same date he had made an assault on the said George T. 
Anderson with intent to kill, in violation of D.C. Code §22-501. 
After several delays owing to the district court's crowded 
docket and appellant's illness, trial commenced on Jamary 4, 
1962 (Tr. 1). 

The Government's principal witness was the victim, Anderson. 
He testified that about 2 A.M. on July 15, 1961, he jand one 
Fred Holman went to the apartment where appellant was living 
with a Miss Julia Long, a friend of Anderson's. A quarrel 
ensued over whether Miss Long should go for a ride with Anderson 
and Holman. When appellant began to sharpen his knife, Anderson, 
Holman and Miss long left the apartment. Appellant,) however, 
followed them to the street where he attacked Anderson with a 
knife, cutting him in the neck, chin, and chest (Tr. 3-14). 

The above account of the affray was generally corroborated 
by other prosecution witnesses (Miss Long, Tr. 32-38, 117; 
Holman, Tr. 63-68). Appellant took the stand in his defense and 


told a widely different story (Tr. 90-100). The jury apparently 
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@isbelieved his testimony, for it found him guilty as charged 
t 


on both counts (Tr. 132). ! 

Before imposing sentence, the court noted that he was giving 
appellant allowance for more than the time "that you have served 
in jail," such time being nearly six months (Tr. 138). He then 
sentenced appellant to consecutive sentences of 33 to 99 months 
under count one and 53 to 159 months under count two (Tr. 139), 
resulting in an aggregate maximum sentence of 21 years and 
6 months, or 6 years and 6 months longer than the statutory 
maximum prescribed for an assault with intent to kill (D. C. 
Code 722-501). 

STATUTORY AND CONSTITUTICNAL PROVISIONS 
INVOL 

D.C. Code §22-501, entitled "Assault with intent to kill, 

rape or poison,” provides in pertinent part: 

Every person convicted of any assault with intent 

to kill . . . shall be sentenced to imprisonment 

for not more than 15 years. ‘Act of March 3, 1901, 

31 Stat. 1321, Chapter 854, Section 803. 

D.C. Code §22-502, entitled "Assault with intent to commit 
mayhem or with darigerous weapon," provides in pertinent part: 

Every person convicted of an assault with intent 

to commit mayhem, or of an assault with a danger- 

ous weapon, shall be sentenced to imprisonment 


for not more than 10 years. Act of March 3, 1901, 
31 Stat. 1321, Chapter 85+, Section 804. 


Smee 
STATEMENT OF POINTS 


1. In determining whether multiple offenses can be spelled 
out from a single course of conduct, the fundamental) question is 
whether Congress so intended. 

2. In determining the congressional intent, the rule of 
lenity applies and any doubt will be resolved against turning 
a single transaction into mltiple offenses. 

3. Congress, in enacting Sections 22-501 and 502 of the 
District of Columbia Code, did not intend to permit |separate 
and cumulative penalties under each such provision, where only 


a single assault is involved (Tr. 3-14, 32-38, 63-68, 139). 


SUMMARY OF ARGUMENT 
The touchstone in determining whether a single ‘course of 
conduct may give rise to more than one conviction ard sentence 
is the intent of Congress. In ascertaining such intent the rule 


of lenity applies, and "doubt will be resolved against turning a 


single transaction into multiple offenses. ..." Bell v. 


United States 349 U.S. 81, 83-84 (1955). 


A. Here the statutory language and legislative history do 
not reveal that Congress intended to permit a single assault to 
be cumulatively punished as both an assault with intent to kill 
and an assault with a dangerous weapon. Moreover, nejection of 


double punishment in this case does not depend on resolving 
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ambiguity in favor of the less harsh result, for logic and 
common sense demonstrate that Congress could not have intended 
to permit the 21 and a half year sentence imposed in this case. 

B. Congress hes expressly provided for enlargement of 
punishment beyond the maximum pres:ribed terms in certain well- 
defined situations, e.g., assault on a member of the police 
force where a “deadly or dangerous weapon" is used, and commis- 
sion of any crime of violence when’ armed. In the absence of 
any comparable provision applicable where an assault with intent 
to kill is perpetrated by means of a dangerous weapon, it 
follows under the principle of expzessio unius est exclusio 
alterius that Congress did not intend to authorize punishment 
beyond the prescribed 15 year maximun. 

C. If the District Court were to be upheld, it would mean 
that an assault with intent to kill could be punished by 
25 years’ imprisonment whenever a dangerous weapon is used. 
Since this would apply to virtually every assault with intent 
to kill, the effect would be substantially to repeal the 15 year 


i 
maximum prescribed by Congress. Surely Congress could not have 


intended such a far-reaching and paradoxical result. 


Cn 


ARGUMENT 


In the early hours of a hot July morning, Julius Ingram 


and George Anderson quarreled over a woman. Ingram|attacked 


his rival with a knife, wounding him three times. As a result 
1 


of the brief affray, he was convicted of two felonies -- 


assault with intent to kill (D.C. Code §22-501) and/assault with 


a dangerous weapon (D.C. Code §22-502) -- and sentenced to 


consecutive prison terms aggregating 21 and a half y 


ears. The 


sole issue on appeal is whether the court erred in imposing two 
2 


consecutive sentences where there was only one assau 


CONGRESS DID NOT INTEND TO MAKE A SINGLE 

ASSAULT PUNISHABLE AS BOTH AN ASSAULT WITH 

INTENT TO KILL AND AN ASSAULT WITH A DAN- 

GEROUS WEAPON 

It is firmly settled that the intent of Congres 
whether a single course of conduct may give rise to 
separate offenses, and that in ascertaining such int! 
rule of lenity applies. The basic rule is articulat 
v. United States, 349 U.S. 81, 83-84 (1955): 


It may fairly be said to be a presupposition of 
our law to resolve doubts in the enforcement of 


a penal code against the imposition of a harsher 


punishment. . . . [This] means that if Congress 
does not fix the punishment for a federal offen 


1t. 


s determines 
several 

ent, the 

ed in Bell 


se 


1/7 Conieae to an eyewitness, it lasted just a few minutes 
Tr. 53). 


2/ Appellant did not request an election at the trial, and 
therefore, does not now challenge the Government 's right to 


prosecute him under both counts. See are Vv. United States, 


109 U.S. App. D.C. 414, 288 F. 2a 398 


i 

clearly and without ambiguity, doubt will be 

resolved against turning a single transaction 

into mitiple offenses, . .- - 

Gore v. United States, 357 U.S. 386 (1958), where the 
Court, in a 5-% opinion, held that a single narcotics transaction 
could generate several separate offenses, is not to the contrary, 
for the Court expressly recognized the controlling importance of 
congressional intent and upheld the mutliple convictions only 
after a creful review of the history of narcotics legislation. 
This review established, inter alia, that it was “the determina- 
tion of Congress to turn the screw of the criminal machinery -- 
detection, prosecution and punishment -- tighter and tighter"; 
that there were "three different enactments, each relating to 


a separate way of closing in on 4llicit distribution of narcotics, 


passed at three different periods, for each of which a separate 


punishment was declared by Congress . - -"; and that "Congress 
has manifested an attitude not of lenity but of severity toward 
violation of the narcotics laws" 357 U.S. at 390-91. It was 
this history that led the majority, over strong dissent by 
Chief Justice Warren and Justices Black, Douglas and Brennan, 
to uphold the consecutive punishments. 

In other situations, however, where the statutory language 
and legislative history did not clearly support the creation of 
miltiple offenses from a single course of conduct, the Court has 


refrained from imputing such an intent to Congress. In United 
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States v. Universal C.I.T. Credit Corp., 344+ U.S. 218, 221-22 


(1952), the Court construed Sections 15 and 16(a) of |the Fair 

Labor Standards Act (29 U.S.C., §§215, 216(a) as penalizing only 

a@ single course of conduct, even though a large mumber of workers 

might be involved. 
[W]hen choice has to be made between two readings 
of what conduct Congress has made a crime, it i 
appropriate, before we choose the harsher alterna- 
tive, to require that Congress should have spoken 
in language that is clear and definite. We should 
not derive criminal outlawry from some ambiguous 
implication. 

And, in the Bell case, supra, the Court, applying the principle 

that "doubt will be resolved against turning a single transac- 

tion into multiple offenses," held that the simultaneous inter- 

state transportation of two women for immoral purposes constituted 

only a single Mann Act violation. Similarly, in Ladner v. 

United States, 358 U.S. 169, 177-78 (1958), the Court held that 

a single discharge of a shotgun supported only one conviction 

and sentence, even though two federal officers were affected. 
Neither the wording of the statute nor its legis- 
lative history points clearly to either meaning. 
In that circumstance the court applies a policy 
of lenity and adopts the less harsh meaning. . . . 
This policy of lenity means that the court will | 
not interpret a federal criminal statute so as to 
inerease the penalty that it places on an individual 
when such an interpretation can be based on no more 
than a guess as to what Congress intended. 
Finally, in Prince v. United States, 352 U.S. 322 (1957) 


the Court ruled that separate consecutive sentences could not 
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be imposed for the offenses of entering a bank with intent to 


commit robbery and the competed crime of bank robbery. "while 


reasonable minds might differ on this conclusion," the Court 
obserted, 

we think it is consistent with our policy of not 

attributing to Congress, in the enactment of 

eriminal statutes, an intention to punish more 

severely than the language of its laws clearly 

imports in the light of pertinent legislative 

history (352 U.S. at 329). 
This case is especially pertinent to the one at bar, since 
Congress had created two separate crimes, each with separate 
and different penalties (18 U.S.C. §2113(a) and (b)). 

when the foregoing principles are applied to the present 
ease, the error of the district court becomes inescapably plain. 
Not only has Congress failed to provide in clear and unambiguous 
language that a single assault could give rise to multiple con- 
victions and penalties, but analysis of the relevant provisions 
affirmatively establishes that it would be wholly illogical to 
impute any such purpose to Congress. 


A. Congress Has Not Clearly and Unambiguously Provided 


That a Single Assault May be Doubly Punished 
The first and most obvious objection to imposing two pun- 
ishments for a single assault is that Congress has not so pro- 


vided in “language that is clear and definite." United States v.- 


SE 


Universal C.1.T. Credit Corp-, Supra. Thus, the statute, 


itself, does not, in terms, authorize separate and consecutive 
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punishments for a single assault; nor can any such intent be 


derived from the legislative history.2/ Unlike Gore, the rele- 


vant provisions were both enacted at the same time;~/ there is 


no legislative history demonstrating an attitude of severity 

beyond that reflected in the 15-year maximum specified in § 22-501 

(see note 6, infra); and the appearance in the statute of two 

separate provisions is readily explainable on grounds other than 

a congressional desire to permit cumulative punishment under 

both such provisions. Indeed, the normal and natural interpreta- 

tion of these provisions is that Congress in enacting § 22-502 

wanted to deal with an evil not reached by § 22-501, namely, 

assaults with a dangerous weapon where the intent to|/kill can 

not be shown. Thus, the interpretation here argued gives each 

provision a meaningful role in the statutory scheme. 
There are, moreover, several additional reasons|for rejecting 

double punishment in this case. 


B. Double Punishment Is Precluded by the Rule of Expres- 
sio Unius Est Exclusio Alterius 


About only one aspect of the problem can one be) dog- 
matic. When Congress has the will it has no difficulty 


in expressi it... . Bell v. United States, | supra, 
349 U.S. at 83. 
Thus, had Congress intended to permit an assault with 
intent to kill to be punished with extra severity whenever a 
dangerous weapon is employed, it could easily have said so. 


Indeed, in other sections of the D.C. Code it has expressly 


3/ As is typically the case, Congress did not deal specifically 
with this question. "Normally these are not problems that receive 
explicit legislative consideration." Gore v. U St 5 
supra, 357 U.S. at 394, Chief Justice Warren dissenting. 


4/ Act of Mar. 3, 1901, 31 Stat. 1321 et seq. 


aye 


provided for punishment beyond the statutory maximum. Most 


directly pertinent here is Section 22-505 which makes assault 
on a member of the police force subject to imprisonment for not 
more than 5 years, except where such assault is made with a 
“deadly or dangerous weapon." In that case, imprisonment for 
not more than 10 years is authorized. Had Congress sought to 
permit enlargement of the punishment for assault with intent 
to kill when carried out by means of a dangerous weapon, it 
obviously could have made similar provision. 

D.C. Code §22-3202 further exemplifies Congress! ability 
to express its will when it desires to permit enlargement of 
the penalty beyond the statutory maximum. In pertinent part, 
it provides: 

If any person shall commit a crime of violence 

in the District of Columbia when armed with or 

having readily available any pistol or other 

firearm, he may, in addition to the punishment 

provided for the crime, be punished by imprison- 

ment for a term of not more than 5 years, - - «> 
Clearly, this would apply to an assault with intent to kill, 
and would justify imprisonment up to 20 years where the assail- 
ant possessed a pistol or other firearm. It is equally clear, 
however, that it cannot support punishment up to 25 years for 
an assault with intent to kill where the assailant has a knife 
rather than a firearm. Indeed, under the principle of expressio 


unius est exclusio alterius, the fact that Congress has expressly 


provided for extra punishment in two well-defined situations 


a= 


implies that it did not intend to authorize an increased penalty 
in the entirely different situation here presented. 
C. The Double Punishment Imposed by the District Court 

Would Substantially Repeal the 15-Year Maximum Pre- 

scribed for Assault With Intent to 1. 


Since virtually every assault with lethal intent will 


involve a potentially lethal weapon, 
in effect, substituted a 25-year maximum for the Seay & 


the district court has, 


mum carefully and deliberately established by Congress. It 


is inconceivable that Congress could have so intended. 


5/ In 1900, just a year before the instant provision was 
enacted by Congress, the Supreme Court for the District of 


Columbia observed that under the assault with intent 


to kill 


statute, the indictment did not have to "set forth with what 
means or instrument the killing was attempted to be perpetrated 


--whether with istol, sword, knife, or club." Davis v. 
United States, it App. D.C. 442, a) (1900) (emphasis added). 


There can be Little doubt that one or another of the 


enumerated 


weapons will be involved in most assaults with intent to kill. 


6/ In the Act of March 3, 1901 (31 Stat. 1321-22), 


gensress 
provided for a graduated scale of punishment reflect the 


varying seriousness of different assault-type offenses. 


Simple 


assault was to be punishable by not more than 12 months in 


prison (D.C. Code §22-504); assault with intent toc 
other offense was to be punished by imprisonment for 


ommit any 


not more 


than 5 years (D.C. Code §22-503); assault with intent to com- 


mit mayhem or with a dangerous weapon was to be punis 


imprisonment for not more than 10 years (D.C. Code § 
and the most serious assault-type offense, assault 
intent to kill, EOD 


imprisonment for not more than 15 years (D.C. Code § 


hed by 
2-502) 5 
th 


rape or poison, was made Sees by 


2-501). 
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The logic of this argument is strongly reinforced by the 
extremely broad scope which this and other courts have given 
to the term "dangerous weapon." Thus, in Tatum v. United States, 
71 App. D.C. 393, 110 F. 2d 555, 556 (D.C. Cir. 1950), this 
Court declared: 


"Weapon" includes “any instrument of offense; 
anything used, or designed to be used, in at- 
tacking an enemy . . ." An automobile, a rolled 
up kit of tocls, or a pin, is a “weapon” when it 
is used as one. So, we think, is lye. "A danger- 
ous weapon is one likely to produce death or 
great bodily injury." The weapon need not meet 
both alternatives. Lye meets the second. Just 
as an assault with intent to do serious bodily 
harm need not be an assault with intent to kill, 
so an assault with a dangerous weapon need not 
be an assault with a deadly weapon. 


Among other objects that have been held to re as dangerous 
weapons are: shoes, a pistol used as a club, aclub, a hoe 
10 11 12 1 


or rake, a horse whip, a leather strap, arock, a car 


Medlin v. United States, 93 U.S. App. D.C. 64, 207 F. 2d 33 
D.C. Cir. 1953),. Sree den. 347 U.S. 905 (1954). 


8/ McGill v. United States, 106 U.S. App D.C. 136, 270 F. 2d 
329 (D.C. Cir. 1999)3 Miller v. State, 143 S.W. 2d 778 (Ct. of 
Crim. App. Tex. 19403. 

9/ State v. Phillips, 104 N.C. 7%, 10 S.E. 463 (1889). 


10/ State v. Johnson, 198 S.E. 1 (S.C. 1938); Eagleston v. United 
States, 172 F. 2d 19% (9th Cir. 1949). : 


11, State v. Roseman, 108 N.C. 765, 12 S.E. 1039 (1891). 
12/ Tipler v. State, 78 Okla. Cr. 85, 143 P. 2d 829 (1943). 
13/ People v. White, 28 Cal. Rep. 67 (1963). 
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14/ 1i/ 
window eranks a lighted cigarette, and a chair, stick or 
1 


clock. 
Thus, if the double punishment here imposed is! allowed 
to stand, the authorized penalty would be increased to 25 
years whenever any of the miltifarious objects qualifying 
as "dangerous weapons" is employed in an assault with) intent 
to kill. The effect, of course, would be substantially to 
nullify the expressed will of Congress in prescribing a 15 
year maximm. Surely Congress could not have intended such a 


far-reaching and paradoxical result. 


14/ Straham v. State, 284% P. 2d 74% (Cr. Ct. of App.) Okla. 1955). 


15/ Commonwealth v. Farrell, 322 Mass. 606, 78 N.E. 2d 697 (1948). 
16/ Beck v. State, 273 Okla. Cr. 229, 119 P. 24 865, 868 (1941). 


17/ A sensible and just rule, which offers further aid in ascer- 
taining legislative purpose, is that a single offense) may be 
punished cumulatively under two statutory provisions only when 
the "legislation is concerned with the enforcement of 
entirely distinct sets of rules." Kirscheimer, The A he 
Offense, and Double Jeopardy, 58 Yale L.J. 513, 523, 

see also Craig, bl dy and lative Sentencing in 

the Military, 49 Geo. 3, Under this rule, 
ouble punishment would be permitted where, for example, a single 
transaction or event involves both assault with inten to rape 
and threatening bodily harm if the victim complains of the 
assault (Berry v. Bytes States, 72 App. D.C. 229, 113 F. 2d 

183 (D.c. Cir. 19 3; but, where, as in the Prince case, supra, 

and in this case, the two statutory provisions are intende 

te protect essentially the same societal interests (here, the 


safety of the persons against physical attack), multiple punish- 
ment is precluded. 
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D. ‘The Blockburger Rule Does Not Support Double 

Punishment In This Case. i 

In Blockburger v- United States, 284 U.S. 299, 304 (1932), 
the Supreme Court declared that "thé test to be applied to 
determine whether there are two offenses or only one is whether 
each provision requires proof of an additional fact which the 
other does not." Even if it were assumed that under this test 


assault with intent to kill and assault with a dangerous weapon 
‘ 18/ 


might constitute two separate offenses for certain purposes,~ 
it would not follow that separate and cumulative sentences may 


be imposed. As the post- lockburger decisions make clear, the 


intent of Congress, rather than a mechanical invocation of the 


Blockburger formula, determines the allowable quantum of punish- 
ment .22/ Here, for all of the reasons set forth above, we 
respectfully urge that Congress did not intend that a single 
assault should be punishable as both an assault with intent to 


t 
kill and an assault with a dangerous weapon. 


18/ In young v. United S » 109 U.S. App-, D.C, 414, 416, 

288 F. 2d 398, +00 CESR this court held that under the 
ockburger rule, assault with intent to commit robbery and 
assault with a dangerous weapon are separate and distinct 
offenses. It should be noted, however, that whereas it is ex- 
tremely unlikely that an assault with intent to kill could be 
committed without a dangerous weapon, there is a well-recognized 
distinction in the law between armed and unarmed robbery. In any 
event, in Young, concurrent rather than consecutive sentences 
were imposed. 


19/ While in Blockburger, itself, the Court did not give the 
same prominence to Congressional intent as do the later cases, 
this was explained by the Court in Gore: "At the time of Block- 
burger, it was not customary to make the whole legislative his- 
tory connected with particular statutes 4n adjudication part of 
the conventional apparatus of an opinion." 357 U.S. at 389. 
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CONCLUSION 
For all of the foregoing reasons, it is respectfully 
urged that this case be remanded to the district court with 


instructions to reduce Appellant's sentence by eliminating 


therefrom the 33 to 99 months jmposed pursuant to the assault 


with a dangerous weapon conviction. 


Respectfully submitted, 


Howard Adler, Jr. 
capper by this C 
888 17th Street, N.W 

Washington, D.C. 20006 


of Counsel: 

John J. Voortman 

888 17th Street, N.W. 
Washington, D.C. 20006 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented by this appeal: 


Where appellant was convicted on both counts of an 
indictment charging him with assault with a dangerous 
weapon and assault with intent to kill, and where his guilt 
of both crimes was sufficiently established by evidence 
showing that, using the same knife during phases of an 
attack which lasted a few minutes, he cut his victim twice 
in the neck and chin and stabbed him once over the heart, 
did the trial judge err in imposing consecutive sentences? 


Counterstatement of the case 

Statutes involved 

Summary of argument 

Argument: 
Where all the elements of an assault with intent to kill 
and an assault with a deadly weapon were sufficiently 
established by the evidence, and where the separate sen- 
tences imposed for these crimes were each within the 
limits provided by statute, the District Court did not err 
in ordering these sentences to run consecutively 

The crimes were provable by different acts 


The authorities relied on oy appellant are not con- 
trolling a 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A two-count indictment filed August 14, 1961, charged 
appellant with assault with a dangerous weapon (22 
D.C. Code 502) and assault with intent to kill (22 D.C. 
Code 501). A jury found appellant guilty on both counts, 
and by judgment and commitment filed January 5, 1962, 
he was sentenced to terms of imprisonment of from thirty- 
three (33) to ninety-nine (99) months on the first count 
(assault with a dangerous weapon) and from fifty-three 
(58) to one hundred and fifty-nine (159) months on the 


(1) 
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were made corfecutive. This appeal followed." 

For purposds of this appeal, in which the only point 
raised concernk the validity of the sentence, a brief sum- 
mary of the evtdence will suffice. The complainant, George 
Anderson. tes‘}fied that he was chased by appellant from 
the home of one Julia Long. He was unarmed. He reached 
his parked car but was unable to make good an escape. 
As he emerged from the passenger side of the car, ap- 
pellant cut him across the neck with a knife. Julia Long 
intervened at this point, but appellant knocked her down 
and again cut the complainant with his knife, this time 
across the chin. Appellant was then himself knocked 
down but recovered in time to stab the complainant above 
the heart as the latter was moving away (Tr. 13-18). 
The complainant received a fourth wound when he was 
stabbed in the stomach by an unidentified companion of 
appellant’s= (Tr. 15). The episode was witnessed, in one 


second —— with intent to kill). The sentences 


2 The appeal has a somewhat involved procedural history. On 
January 8, 1962, and again on January 19, 1962, appellant’s appli- 
cations to proceed on appeal without prepayment of costs were 
denied by the District Court. On January 17, 1962, appellant 
applied to this Court to review the adverse certification of the 
District Court. Appellate counsel were appointed on January 22 
and February 1. 1962. On April 25, 1962, this Court, by order, 
denied appellant’s motion for preparation of the trial transcript at 
government expense. Upon appellant’s motion for reconsideration, 
the motion for preparation of the trial transcript was again denied. 
Ingram v. United States, 114 U.S. App. D.C. 283, 315 F.2d 29 
(1962). By order fled May 15, 1963, this Court vacated its prior 
order and granted appellant’s motion for preparation of the trial 
transcript at government expense. Thereafter, by order filed 
October 30, 1963, this Court granted appellate counsel’s motion to 
withdraw from the case and gave appellant thirty days within 
which to file a memorandum in support of his petition for leave 
to prosecute an appeal. On consideration of the memorandum which 
appellant filed, and appellee’s opposition thereto, leave to appeal 
without prepayment of costs was granted by this Court by order 
filed April 7, 1964. 


t Immediately after this wound was inflicted, appellant said to 
his companion: “Go home and get your gun and let’s go around 
there and kill both of them.” (Tr. 16.) 
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or more of its phases, by Julia Long and one Freddie Hok 
man, both of whom testified for the government. The 
complainant was admitted to Freedman’s Hospital in seri- 
ous condition and in need of a blood transfusion. He re- 
mained hospitalized for a period of ten days (Tr. 60-61). 

Appellant denied having attacked the complainant with 
a knife. According to his testimony, Julia Long had used 
his knife to stab the complainant (Tr. 112). He acknow]l- 
edged prior convictions for larceny, grand larceny, as- 
sault, assault with a dangerous weapon, robbery (twice), 
and rape (Tr. 100-102). In imposing consecutive sen- 
tences, the trial judge referred to appellant’s past crim- 
inal record (Tr. 1388). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 501, provides: 


Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 


mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 
or cistern of water, shall be sentenced to imprison- 
ment for not more than fifteen years. 


Title 22, District of Columbia Code, Section 502, provides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 


SUMMARY OF ARGUMENT 


The crimes of assault with a dangerous weapon and as- 
sault with intent to kill are defined by separate statutes 
and are distinct in law since each requires proof of an 
essential element which the other does not. Where a single 
act violates these two statutes, it is punishable under both, 
and, according to well-settled principles of law, the sen- 
tences may be cumulated. It is not disputed that the evi- 
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dence at trial was sufficient to establish appellant’s guilt 
of both offenses, and the consecutive sentences imposed 
thereon, each of which was within the limits provided by 
statute, therefore did not deprive appellant of any pro- 
tected right. Moreover, it was shown that appellant com- 
mitted three criminal acts, and he therefore cannot com- 
plain that he was subjected to double punishment for a 
single offense. 


ARGUMENT 


Where all the elements of an assault with intent to kill 
and an assault with a deadly weapon were sufficiently 
established by the evidence, and where the separate sen- 
tences imposed for these crimes were each within the 
limits provided by statute, the District Court did not 
err in oydering these sentences to run consecutively. 


(See Ty. 13-18, 53) 


On the same day at roughly the same time, as part of 
one sustained attack and using the same knife, appellant 
cut his victizn twice in the neck and chin and stabbed him 
once over tHe heart? (Tr. 13-18). From this series of 
events, which according to an eyewitness lasted “just a 
few minutes:’ (Tr. 53), there arose the two counts in the 
indictment charging appellant with assault with intent 
to kill and assault with a dangerous weapon. Consecutive 
sentences were imposed following appellant’s conviction 
upon both counts. The total term of imprisonment came 
to twenty-one (21) years and six (6) months, which ex- 
— t 

*In addition, after a short interval during which appellant had 
disengaged from the attack, the complainant was stabbed in the 
stomach by an unidentified third person (Tr. 15). That appellant 
was clearly an aider and abettor in this act was established by 
evidence showfng that the attack was a joint criminal enterprise as 
well as by appellant’s instruction to “go home and get your gun 
and let’s go around there and kill both of them.” (Tr. 16). The 
jury, however, was not instructed on aiding and abetting, and it 
therefore seem’ unlikely that the verdict was based on a finding that 
appellant was criminally liable for the acts committed by the un- 
identified third person. 

t 
, 


. 
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ceeds by more than six (6) years the maximum penalty 
provided by statute for assault with intent to kill (22 
D.C. Code 501), the more serious of the two offenses. The 
single contention on appeal is that it was unlawful to im- 
pose multiple punishment for the two crimes arising out 
of the events described by the testimony. The contention 
was never raised in the District Court either by an objec- 
tion at the time of sentencing or by a motion to correct 
an illegal sentence pursuant to Rule 35, Fed. R. Crim. Ps 
Had the question been presented, it would properly have 
been, and should now be, resolved adversely to appellant. 
The crimes of assault with a deadly weapon and assault 
with intent to kill are defined by separate statutes and 
are distinct in law. Neither offense is necessarily included 
in the other, and each contains an essential element not 
common to the other. Therefore a single act or series of 
acts which violates the two statutes is punishable under 
both. 

The applicable principles of law, acknowledged but 
lightly dismissed by appellant in his brief, are well known 
and may be concisely stated. A single act or transaction 
may constitute two federal offenses; the offenses are not 
identical if each requires an element of proof which the 
other does not; if the offenses are distinct in point of law, 
then they may be separately and consecutively punished 
no matter how closely connected in point of fact. The 
clearest formulation of these principles is to be found in 
the cases of Blockburger v. United States, 284 U.S. 299 
(1932) ; Toliver v. United States, 224 F.2d 742 (9th Cir. 
1955) ; United States v. Bazzell, 187 F.2d 878 (7th Cir.), 
cert. denied, 342 U.S. 849 (1951); Ekberg v. United 


“Rule 35 states that “[t]he court may correct an illegal sen- 
tence at any time.” An illegal sentence is one not authorized by 
the judgment of conviction. United States v. Morgan, 346 U.S. 502 
(1954). In essence, appellant’s contention is that the consecutive 
sentences imposed in this case were not authorized, and a Rule 35 
motion would therefore have been appropriate. Cf. United States v. 
Drake, 250 F.2d 216 (7th Cir. 1957): Gebhart v. United States, 163 
F.2d 962 (8th Cir. 1947). 
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States, 167 F.2d 380 (1st Cir. 1948) ; United States v. 
Bauer, 198 F. Supp. 753 (D.D.C. 1961).* Relevant ex- 
cerpts from the opinions in these cases may profitably be 
reproduced: 


“The applicable rule is that where the same act or 
transaction constitutes a violation of two distinct 
statutory provisions, the test to be applied to deter- 
mine whether there are two offenses or only one, is 


3In the Blockburger case the defendant received consecutive 
sentences on an indictment which charged him in one count with 
selling morphine not in or from the original stamped package and 
in another count with selling the same morphine not in pursuance 
of a written order. The power to impose consecutive sentences 
under different statutes for the same narcotics transaction was 
again challenged and upheld in Gore v. United States, 357 U.S. 
386 (1958). And cf. Williams v. United States, D.C. Cir. No. 18,159, 
decided April 23, 1964; United States v. Jones, 248 F.2d 772 (7th 
Cir. 1959), cert. denied, 356 U.S. 923 (1958) ; Velasquez v. United 
States, 244 F.2d 416 (10th Cir. 1957); United States v. Brisbane, 
239 F.2d 859 (3d Cir. 1956); United States v. Johnson, 235 F.2d 
159 (7th Cir. 1956), cert. denied, 352 U.S. 1006 (1957), for other 
cases upholding consecutive sentences for offenses arising out of the 
same sale of narcotics. 

In the Tolirer case, consecutive sentences were imposed for a 
substantive narcotics offense and for conspiracy to violate the nar- 
cotics laws, the substantive offense being the only overt act charged. 

In the Bazzell case, one appellant was convicted of a violation of 
the Federal Kidnapping Act and of a conspiracy to commit that 
violation. It is not apparent whether the sentences imposed were 
concurrent or consecutive. Two appellants were acquitted of the 
substantive offense but convicted on the conspiracy count. Their 
claim that the acquittal of the substantive offense barred this con- 
spiracy conviction was rejected on the ground that conspiracy to 
commit a crime and the completed crime are distinct offenses. 

In the Ekberg case, the court held that (1) falsely assuming 
and pretending, with intent to defraud, to be an officer or em- 
ployee acting under the authority of the United States, and (2) 
demanding or obtaining something of value while so acting—are 
not separate and distinct offenses since proof of the latter neces- 
sarily involves proof of the former. There is dictum in the case, 
however, to the effect that demanding something of value is an 
offense separate and distinct from obtaining something of value, 
and that consecutive sentences for these offenses could be sustained. 
167 F.2d at 388. 

In the Bauer case, the defendant received consecutive sentences 
for a robbery and for an assault with a dangerous weapon, com- 
mitted while the robbery was in progress. 
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whether each provision requires proof of a fact which 
the other does not.” Blockburger v. United States, 
supra, 220 U.S. at 304. 


* * * * 


“That one transaction or one set of evidentiary facts 
establishes the commission of more than one crime is 
not determinative of ‘identity’. It is the identity of 
the ‘ultimate facts’ to be proved which controls. It is 
the necessity of proof of a different ‘ultimate fact’ or 
‘essential element’ which distinguishes offenses . . . 
and not the nature of the evidence introduced to 
prove such fact.” Toliver v. United States, supra, 224 
F.2d at 744. 
* * * 7 

“Tf offenses are distinct in law they are not identical, 
regardless of how closely they are connected in point 
of fact.” United States v. Bazzell, supra, 187 F.2d 
at 885. 


* * * * 


“It is well settled that the same act or transaction 


may constitute two distinct federal offenses, and 
justify findings of guilty on two counts and separate 
sentences thereon to run consecutively, if each offense 
as defined by Congress requires the proof of some 
fact or element not required to establish the other.” 
Ekberg v. United States, supra, 167 F.2d at 384. 


* * * * 


“It is well settled that the test whether consecutive 
sentences may be imposed under two or more counts 
charging separate offenses, arising, however, out of 
the same transaction or the same chain of events, is 
whether the offense charged in one count involves 
any different elements than the offense charged in 
another count.” United States v. Bauer, supra, 198 
F. Supp. at 7538. 


These principles have often been applied to sustain the 
imposition of consecutive sentences where two distinct 
statutory provisions were violated by a single act or trans- 
action. Albrecht v. United States, 278 U.S. 1 (1927) 
(consecutive sentences upon counts of possessing and sell- 
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ing the same liquor in violation of the National Prohibi- 
tion Act); Morgan v. Devine, 237 U.S. 682 (1915) (first 
count charging forcible entry into a post office with in- 
tent to commit larceny therein, second count charging 
larceny of stamps and postal funds, the acts charged in 
the second count having been performed after the entry 
charged in the first count) ; Woody v. United States, 258 
F.2d 535 (6th Cir. 1957) (one count charging defendant 
with transportation of an auto in interstate commerce 
knowing the same to have been stolen, another count 
charging him with concealing and storing the same car 
while it was moving in interstate transportation and 
knowing it to have been stolen) ; United States v. Gumbs, 
246 F.2d 441 (2d Cir. 1957) (one count charging theft of 
a letter from a mailbox, another count charging possession 
of the contents of that letter knowing it to have been 
stolen); Kendrick v. United States, 99 U.S. App. D.C. 
173. 238 F.2d 34 (1956) (one count charging assault with 
a dangerous weapon, the other charging carrying a dan- 
gerous weapon, the same gun being involved in both 
counts); Newman v. United States, 212 F.2d 450 (6th 
Cir. 1954) (first count charging defendant with having 
obtained or demanded something of value while assuming 
to be an officer acting under the authority of the United 
States, second count charging him with having detained 
or searched another while acting in such assumed char- 
acter) ; Aaronson Vv. United States, 175 F.2d 41 (4th Cir. 
1949) (one count charging defendant with aiding and 
abetting in larceny, the other charging him with receiv- 
ing the property knowing it to have been stolen) ; Pifer v. 
United States, 158 F.2d 867 ( Ath Cir.), cert. denied, 329 
US. 815 (1946) (same offenses as in Woody v. United 
States, supra); Lindsay v. United States, 134 F.2d 960 
(10th Cir.), cert. denied, 319 US. 763 (1943) (same) ; 
O’Brien v. Squier, 183 F.2d 123 (9th Cir. 1943) (same 
offenses as in Morgan v. Devine, supra); McDonald v. 
Hudspeth, 129 F.2d 196 (10th Cir.), cert. denied, 317 
US. 665 (1942) (bank robbery and putting in jeopardy 
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the life of another by use of a dangerous weapon while 
perpetrating the robbery) ; Duffy v. Hudspeth, 112 F.2d 
559 (10th Cir. 1940) (robbery from another of personal 
property belonging to the United States and feloniously 
taking and carrying away such property).° 

Applying to test of identity to the offenses charged in 
the indictment upon which appellant was brought to trial, 
it is apparent that an assault with intent to kill and an 
assault with a dangerous weapon are distinct in law since 
each requires proof of an element which the other does 


6 The question of whether two offenses, arising from and prov- 
able by the same operative facts, are identical or distinct has been 
before the courts on numerous other occasions. In each case the 
decisive consideration has been whether or not the offenses under 
review involved different essential elements of proof. In some of 
these cases, sentence was imposed for only one offense; in others, 
concurrent sentences were imposed; in still others, separate sen- 
tences were imposed but there is no indication in the reported 
opinion of how the sentences were to run. Applying the prin- 
ciple, however, that offenses are separately punishable if dis- 
tinct in law, it may be assumed that consecutive sentences would 
have been upheld had they been imposed in the following cases. 
Pereira v. United States, 347 U.S. 1, 9 (1954) (by sending through 
the mails a check which he had obtained by fraud, defendent vio- 
lated both the mail fraud statute and the National Stolen Property 
Act); Diaz v. United States, 223 U.S. 442, 449 (1912) (prior con- 
viction for assault did not bar subsequent prosecution for murder 
when the victim died): Gavieres v. United States, 220 US. 338 
(1911) (conviction under Phillipine penal code for outraging a 
public official did not bar subsequent prosecution under Manila ordi- 
nance for boisterous and indecent conduct in public); Young v. 
United States, 109 U.S. App. D.C. 414, 288 F.2d 398 (1961) (assault 
with a dangerous weapon and assault with intent to commit robbery 
are separate and distinct); United States v. Kafes, 214 F.2d 887 
(8d Cir.), cert. denied, 348 U.S, 887 (1954) (willful attempt to 
evade income taxes and failure to file tax returns for the same 
year); Carney v. United States, 168 F.2d 784 (9th Cir.), cert. 
denied, 382 U.S. 824 (1947) (one count charged forgery of gaso- 
line ration coupons, the other charged possession of the coupons 
with intent to utter and publish them as true): Berry v. United 
States, 72 App. D.C. 229, 280, 118 F.2d 183, 184 (1940) (though 
they may be committed simultaneously, assault with intent to com- 
mit rape and threatening bodily harm are distinct crimes since 
either may be committed without the other) ; Hopkins v. United 
States, 4 App. D.C. 430 (1894) (same offenses as in Diaz v. United 
States, supra). 
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not. To sustain the weapon count, the Government had to 
prove that appellant possessed and made use of the knife 
mentioned in ‘the indictment, but to sustain the assault 
with intent to kill count this element of proof was un- 
necessary. On the other hand, a specific intent to kill is 
an essential eJement of assault with intent to kill but not 
of assault with a dangerous weapon. Moreover, since an 
assault with iptent to kill could be carried out without a 
weapon of anf kind,* it cannot be said that assault with 
a dangerous 4veapon is a necessarily included lesser of- 
fense. From the fact that appellant committed two dis- 
tinct, non-inchadable offenses, it follows, according to the 
well-settled principles already set forth, that he was pun- 
ishable by consecutive sentences. And this is true notwith- 
standing that both offenses were established by the same 
set of evidentiary facts. 


The crimes were provable by different acts 
Another reason stands in support of the mode of sen- 


tencing chosen by the trial judge. Appellant committed 
not a single act but a series of acts. The jury may well 
have found that the assault with a dangerous weapon was 
complete whdn appellant twice slashed his victim with 
the knife, buf that the assault with intent to kill did not 
take place of at least was not completed until appellant 
stabbed his ¥ictim above the heart as the latter was at- 
tempting to flee. In this event, the evidence on which the 
prosecution fvas based being separable as to the two 
counts, consePutive sentences would be sustainable. “There 
is nothing if the Constitution which prevents Congress 
from punishing separately each step leading to the con- 
summation éf a transaction which it has power to pro- 
hibit and punishing also the completed transaction.” Al- 
brecht v. United States, supra, 273 U.S. at 11. And cf. 
Taylor v. Umited States, 1719 F.2d 640, 643 (9th Cir. 


7 For example, an attempt to strangle another to death would 
clearly constithite an assault with intent to kill. 
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1950) (willful attempt to evade taxes and filing a fraudu- 
lent tax return) ; United States v. Noble, 155 F.2d 315, 
318 (3d Cir. 1946); Commonwealth v. Taylor, 193 Pa. 
Super. 386, ——, 165 A.2d 134, 138 (1960) (Here the 
evidence showed that defendant entered a store with a 
gun and said “This is a stick-up.” When the manager 
reached for his own gun, defendant fired. Consecutive 
sentences for assault with intent to rob and assault with 
intent to murder were upheld. The court stated: “When 
a statute defines certain distinct acts as crimes, the actor 
cannot justly complain if he is prosecuted and punished 
for all of them unless one of the crimes was a necessary 
part of the other. This relator committed in quick suc- 
cession three distinct crimes not one of which was neces- 
sarily involved in any of the others. They invited and 
now justify the plurality of sentences imposed.”) ; State 
v. Meadows, —— Ohio App. ——, 148 N.E. 2d 345, 346 
(1957) (the evidence showed that defendant cut and 
stabbed his victim many times, and the court, remarking 
that “defendant thus committed many acts, not just one”, 
upheld separate sentences for cutting and/or stabbing 
with intent to wound and cutting and/or stabbing with 
intent to kill. It does not appear whether the sentences 
were concurrent or consecutive. ) 


The authorities relied on by appellant are not controlling 


The instant case is not attracted by the authority of the 
four Supreme Court decisions on which appellant relies. 
In Bell v. United States, 349 U.S. 81 (1955), it was held 
that only one violation of the Mann Act takes place when 
more than one woman is transported in the same vehicle 
at the same time. In United States v. Universal CI.T. 
Credit Corp., 344 U.S. 218 (1952), it was held, after a 
detailed review of the legislative history, that the offense 
made punishable by the Fair Labor Standards Act was a 
course of conduct and that prosecution therefore could not 
be laid in separate counts for every violation of the mini- 
mum-wage, overtime, and record-keeping provisions of the 
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Act. In Ladner v. United States, 358 U.S. 169 (1958), it 
was held that 2 single shot fired from a single shotgun 
constitutes but one assault even though two federal offi- 
cers are wounded. In Prince v. United States, 352 U.S. 
322 (1957), it was held that the crimes of entering 2 
bank with intent to commit a robbery therein and the 
consummated robbery are not consecutively punishable. 
The Bell. Universal C.1.T. Credit Corp., and Ladner cases 
presented the question of whether a single act constituted 
more than one violation of the same statutory provision. 
Such cases are clearly distinguishable from one in which 
the question presented is whether conduct which violates 
two statutory provisions is punishable under both. The 
Prince case, while it did involve a problem of overlapping 
provisions of 2 single statute, is sui generis, the court 
there having stated “. . . we are dealing with a unique 
statute (Federal Bank Robbery Act, 18 U.S.C. § 2113) of 
limited purpose and an inconclusive legislative history. It 
can and should be differentiated from similar problems 
in this general field raised under other statutes.” 352 
US. at 325. 

Appellant also relies on the doctrine that doubt will be 
resolved against turning a single transaction into multiple 
offenses where Congress has not fixed the punishment for 
a federal offense clearly and without ambiguity. bell v. 
United States, supra, #349 U.S. at 84; Ladner v. United 
States, 358 U. S. at 177; Prince v. United States, supra, 
352 US. at 329. It is perfectly apparent that the doctrine 
applies only where the question for decision is whether 
certain conduct is punishable more than once under the 
same statute, and that it cannot be invoked to defeat the 
well-established principle that an act which violates two 


statutes, each’ defining an offense having an element of 
proof not essential to the other, is separately punishable 
under both. Otherwise, in enacting every penal statute, 
Congress would \to“fave specifically consider how the 
penalties provided would interact with and whether they 
could be made to run consecutively to the penalties pro- 
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vided in every other penal statute. The doctrine obviously 
cannot be construed to lead such an absurd result. Ap- 
pellant cites no case, and appellee is aware of none, in 
which the doctrine of lenity has been used to strike down 
consecutive sentences imposed on the multiple infractions 
which occur when a single transaction violates separate 
and distinct statutes. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court be affirmed. In the event 
that this Court agrees with appellant’s contention that 
consecutive sentences could not lawfully be imposed, then 
it is submitted that the case be remanded with instruc- 
tions to vacate the thirty-three (33) to ninety-nine (99) 
month sentence imposed on the assault with a dangerous 
weapon count and credit the time served thereon to the 
fifty-three (53) to one hundred and fifty-nine (159) 
month sentence imposed on the assault with intent to kill 
count.® 


Davp C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
ANTHONY A. LAPHAM, 
Assistant United States Attorneys. 


* The longer sentence imposed on the assault with intent to kill 
count was ordered to take effect at the expiration of the shorter 
sentence imposed on the assault with a dangerous weapon count 
(see judgment and commitment). It is well-settled that where a 
sentence exceeds the maximum punishment provided by statute, it 
is valid to the extent of the maximum and void only as to the excess. 
In Re Bonner, 151 U.S. 242, 258 (1894); Duggins v. United States, 
240 F.2d 479, 481 (6th Cir. 1957); United States v, Lynch, 159 F.2d 
198 (7th Cir. 1947). Similarly, it would seem beyond dispute that 
where two sentences, otherwise proper, were unlawfully cumulated, 
only the shorter of the two sentences would be void. Cf. Ekberg v. 
United States, supra, 167 F.2d at 388. 
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SUPPLEMENTAL 

In his pro se brief filed Jamery 27, 1965 pursuant to the order of 
this Court dated September 4, 1964, appellant reises nine issues in addition 
to the issue already presented in the amicus curiae brief of Howard Adler, Jr., 
Esquire. The appellee, having already filed a brief in answer to the amicus 
curiae brief conteining its counterstatement of the case, replies to these 
new questions presented as follows: 

1) Appellant contends thet his conviction should be reversed because 
bis Sixth Amendment and Rule 44, Fed. R. Crim- P. rights were denied when the 
trial court eat bis arreignment did not ait counsel to represent him. There 
is no constitutional reqitrement thet an accused be represented by counsel at 
nis arreignment in e federal jurisdiction 7 Rule 10, Fed. R. Crim. P.- 
when a plea of not guilty is entered, as wap done here- Council v. Clemer, 


85 U.S. App- D.C. 7%, 177 F-2d 22, cert. ed, 338 U-S. 880 (1949), and 


cases cited therein, United States v- Stewdason, 170 F. Supp. 315 (D.D.Cc. 1959). 


Compere Hamilton v. Alabama, geliancn Sa (loss of certain defenses if 

not raised st arraignment stage in Alabem with intelligent plea in that juris- 
diction incorporating counseled opportunity to assert all applicable defenses). 
Rule 44 as it now reads does not require assignment of counsel at the arraign- 
ment stage. See Advisory Hote to Rule ¥ (1546). Compare Rule 44 revised in 
SECOND PRELIMINARY DRAFT OF PROPOSED AMENDMENTS TO RULES OF CRIMINAL PROCEDURE 


FOR THE UNITED STATES DISTRICT COURTS, March 1964. Appellant makes no attempt 


U 
t 
U 
' 


to show that his uncounseled state at arraignment prejudiced him at trial. 

2) Appellant claims that he was never furnished at any time with a 
copy of the indictment against him contrary to Rule 10, Fed. R. Crim. P. The 
Criminal Docket in this case reveals that on August 15, 1961, some three days 
before his arraignment on August 18, appellant was given a copy of the indict- 
ment, and a certificate to that effect was filed. 

3) Appellant contends that he wes denied a speedy trial jin violation 
of the Sixth Amendment because five months and nineteen days elapsed from his 
arrest on July 15, 1961, until his trial on January 4, 1962. Appellant failed 
to assert his right to speedy trial prior to this appeal and, therefore, must be 


deemed to have waived it. Smith v. United States, U.S. App. |D.C. x 


331 F.2d 784 (1964); James v. United States, 104 U.S. App. D.C. 26 > 264, 261 


F.24 381, 382 (1958), cert. denied, 359 U.S. 930 (1959); United States v. 


Lustmen, 258 F.2d 475, 478 (2a Cir.), cert. denied, 358 U.S. 880 (1958). Al- 
though some two months of the period from arraignment until trieljere attribu- 
table to the trial courts and only one month to appellant himself (one month 
was allowed for preparation of the case, two weeks for the illness of a Govern- 
ment witness), appellant is totally unable to indicate any prejudice to the 


full presentation of his case, let alone to demonstrate "such oppression or. . - 


_1/ At the arraignment on August 18, 1961 the case was set for trial on Septem- 
ber 21. On August 22, Samel N. Moore was appointed appellant's counsel, only 
to be superseded on August 23 by William R. Scannell. On Sep r 21 the 
courts were in trial. From September 22 to October 5 a police icer witness 
was sick. From October 5 to November 2 appellant wes sick. From|November 2, 
1961 to November 30, 1961 to January 4, 1962 the courts were in trial. 


purposeful, vexatious or ervitrery action" ast smounts to a deprivation of his 
constitutional right. Smith v. Unitec States}, supra, _U.-S. App. D.C. at 


—! 4 


, 332 F.2d at TO. ' 


4) Appellant argues that his right to a fair, impertial trial guaran- 
teed by the Due Process clause of tne Fifth ament wes denied hin by tue 
trial court's action in ed@ressing the jury yhen, after the Goverment had con- 
cluded its closing argument, appellant changed his mind and decided that he 
wanted to teke the stend (Tr. 86-SO). As the court informed the jury, this was, 
indeed, “an extraordinary situation” (Tr. 89). The court was exercising its 
@iscretion under extremely unusual circumstances to permit 2 éefencant to reopen 
his case several hours after he had rested. His counsel, after talking a recess 
to consider the situation ‘with his client, told the court that “ye feel that it 
would be better if he didn't” teke the stant: (Tr. 86). Tae Government made its 
closing argument, lomcheon recess came, and jonly then, as ais own closing argu- 
ment wes scheduled to begin did appellant decide to take the stand. There is no 
auestion but that the court below acted mably in permitting him to do so. 
Cf. Price v. United States, 135 A.2d 854 (1457). Nor can there be any question 
that the situation was extraordinary both tron the point of view of a judge and 
any jury panel with previous jury experience. The explanation the judge gave 


the jury protected appellant egainst any adverse inferences the jury might 


otherwise have drawn (e-g., that apoellant one compelled to take the stand 
' 


given the posture of his defense) and was an apt characterization of the circum- 
stances as they then existed, necessarily given to avoid confusing the jury. 
5) Appellant contends tnat there was insufficient evidence to support 
his conviction. Three eyewitnesses to the ee including, coupleinant George 
A 


Anderson, whose credibility cannot ve weigh/on appeal, Glasser v- United States, 


eS 
_2/ Rule 43, Fed. R. Crim. P. does not require the defendant to be present at any 
procedural stages between arreignnent and trial. 
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315 U.S. 60 (1942); Wigfall v. United States, 97 U-S. App. D.C. 252, 230 F.2d 
220 (1956), clearly provided substantial evidence to sustain the jury verdict 
(Br. 13-18, 37-38, 49-50, 67, 72). Appellent's contention that the jury should 
not have been permitted to presume “intent to kill" from the assaplt itself ig- 
nores both the fact that the instruction actually given ("Intent may be deduced 
from circumstances, from things done and things said. A person is presumed to 


intend the natural and provable consequences of his acts", Tr. 127) has been 


upheld by this Court, see, e.g., Liggins v. United States, 54 App. D.C. 302,297 


F. 881 (1924), and the nature of the evidence, involving a vicious assault with 
a knife resulting in serious injuries (Tr. 60-61) preceded by purposeful kmife- 
sharpening admittedly directed at complainant (fr. 1, 43-44, 46,) 66, 71, 
97-99) - 
6) Appellant claims that the trial court erred in failing to charge 
the jury as he requested on simple assavlt as a lesser included offense. Al- 
though appellant is entitled to an instruction on a lesser included offense as 
a theory of defense where there is evidence to support the lesser charge, see, 
e.g-, Sparf v. United States, 156 U.S. 51 (1895); Greenfield v. United States, 
No. 18695, decided December 17, 1964, the supporting evidence providing the 
predicate for such an instruction mst be directly related to the offense charged 
and attempted to be proven by the Govermnent's case, oe fevoomicate occurrence 
with which appellant has not been charged and for which he is not being tried. 
If it is the appellant's version of an incident that is relied upon for re- 


questing a lesser included offense instruction, that version must be of the inci- 


dent in question, not some other, prior incident. The scope and thrust of the 


_3/ It should be noted that appellant feiled to move for a directed verdict at 
the close of the Government's case and to object to the intent truction, there- 
by sharply narrowing the reviewability of these matters on appeal. See Rules 

29 and 30, Fed. R. Crim. P. 


a 


Government's proot necessarily Limit the scope of defense. If the Government's 
evidence points to crime |A committed at place B at time C, it is an irrelevant 
defense for purposes of a lesser included offense instruction to state, while 
denying involvement in such crime at such tame and place, that the defendant 
aid commit lesser crime X harming couplainent at place Y and time Z, however 
close the two places and times. For instanbe, if on trial for a holdup 

netting $300 charged as robbery, a defen 4 would not be entitled to an in- 
struction on petit lerceny based on his testinony that he Imew nothing about 

any holdup, but, several minutes earlier across the street, he admittedly picked 
compleinant’s pocket with complainant's mmowledge. Appellant here was charged 
with a imife assault upon Anderson that the Government's case located outside 
3O\l Elm Street, Northwest. There was no Government testimony nor any indictment 
referring to any assault with fists within 301 Elm Street. Appellant could 
have protested had the Govermment souzht to prove his guilt of such an uncharged 
crime. See Crosby v. United States, No. 18322, decided November 25, 1964. The 
jury could only determine whether or not appellant imifed Anderson outside in 
light of appellant's flat denial of involvement in the knifing. The jury had 


no province assessing guilt of an uncharged crime preceding the incident at 


Q 
stake. See Vinci v. United States, 81 U.S.”App. D.C. 386, 159 F-24 777 (1947). 


They had a limited option: believing the witnesses for the prosecution and 
convicting appellant of the knifing or crediting appellant's denial of any 
comnection with the imifing. Compare Greenfield v. United States, supra, and 
Williams v. United States, 117 U.S. App. D.C. 206, 328 F.2d 178 (1963) in which 
the alleged lesser offense of simple assault arose out of the very incident for 


which appellents were on trial. 


7) Appellant contends that he was denied due process when the trial 
court informed the jury that "this case, as I understand it, is presented to 
you for determination as to whether or not this man is guilty or not guilty of 
these two counts insofar as the transaction relates to what occurred in the 
general vicinity outside of 301 Elm Street” (Tr. 130). Appellant's counsel 
below expressed his satisfaction with this portion of the court's charge 
(Tr. 130) and rightly so, since the charge properly narrowed the ultimate con- 
clusion of guilt or innocence to the assault charged and not to gome preceding 
event involving other possible offenses. The court's language in no wey 
restricted the jury from considering the contradictory versions of the prior 
circumstances in veighing the witnesses' credibility and deriving a picture of 
the sequence of events that would enable them to place the cruci@l mnifing 
episode in perspective. 

8) Appellant argues that he was subjected to cruel and) umasuel pun- 
ishment contrary to the Eighth Amendment and that he was denied gue process 
of law when the trial court sentenced him immediately after receiving the 


verdict (Tr. 138). Before imposing sentence the court gave both counsel and 


appellant full unfettered opportunity to be heard (fr. 135-137) and then stated 


that: 


"T have brought this man for sentence at this 
time for the reason that I can contemplate no benefit 
to him or to the Court by way of aid from any report 
which I might receive from the Probation Office. 


This man's extraordinary record extending over 
many years and embracing nine felonies shows he has 
an utter contempt for law and the rights of other 
people. 


He has not only been engaged in nine felonies 
over the years, the last one being in 1956 in the 
state of Connecticut, one in ‘sk in Massachusetts, 
and earlier in New York and also in the state of 
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North Carolina, but these are crimes which were 
Vicious in charecter. This men has shown tin- 
seif to be guilty of rocbery and rape, assault, 
assault with e dangerous weapon, larceny anc grand 
larceny, and even a violation of the Internal 
reveme Act. 


if there be nothing further from the defrencant 

er his counsel, it is the sentence of this Court -- 

ané I reveat to you that I am giving you allowence 

for more than the time that you have served in jail, 

although pert of that was born of your ow wish, 

namely, you were seeling to do something in your case." 
Although Rule 32{c}, Fee. R. Crim. P. and 2% D.C.C. § 103 make presentence 
investigetion end reports availabie to the sentencing judge, neither they nor 
the Constitution compel the juége to utilize presentence procedure. Williams 
v. Oklahom, 355 U.S. 5/6 (1956); Bennings v- United Stetes, No. 17,840, 
Gecided Decemoer 12, 1964 (no use of psychiatric facilities available by 
virtue of 2i D.c.c. § 106); Roddy v. United States, 296 F.2d $, 11 (10th Cir. 


1962). In re Ernst's Petition 294 F.2d 556, 561, cert. denied, 368 U.S. 917 


(1961); United Stetes v.' Visconti, 261 F.2d 215 (2nd Cir. 1958), cert. denied, 


359 U.S. 95% United States v. Willians, 254 F.2d 253, 25% (3rd Cir. 1958); 
Thomes v. Teets, 220 F.2d 232, 239 (Sth Cir. 1955); United States v. Karavias, 
170 F.2a 968 (7th Cir. 1948). See Kawekita v. United States, 343 U-S. 717, 

745 (1952). This is not a case like United States v. Wiley, 267 F.2d 453 

(7th Cir. 1959) in which tke trial court abused its discretion by refusing even 
to consider and act upon an epplication for probation by a defendant who had 

a family, long-term employment, and no prior criminal record, simply because the 
defendant decided to stand trial rather than plead guilty or like Leach v. 
United States, _—Ss—sdU-S. App. D.C. __—, 3334 F-2d 945 (196%) in which the sen- 
tencing court denied an appellant's repeated requests for a mental examination 
or at least a hearing on the need for one without appellant or his counsel being 


-{- 


present and in the face of a probation office report characterizing appellant 
as a classical psychopathic offender nor are the circumstances nere similar to 
those in Peters v. United States, 113 U.S. App. D.C. 236, 307 F-2d 193 (1962) 
in which the sentencing judge refused counsel's requests for a presentence re- 
port before imposing upon two youthful first-time offenders the maccimun sentence 
possible. Appellant here was a long-time offender who made no request for any 
type of investigation, although he and his counsel were given the/chance to do 
so. Instead, he merely asked the court to take into account tne tine he had 
already spent in jail awaiting trial (Tr. 136), apparently agreeing to be sen- 
tenced forthwith. The sentences he received were well within the |statutory 
mxime (180 months for assault with intent to kill, 120 for assault with a 


dangerous weapon). 


| 
9) Appellant's claim that he was denied the effective assistance of 


counsel below rests on several erroneous bases. To the extent that he states 
that he had no counsel appearing on his behalf until the day of trial and thet 
he had insufficient time for preparation of the case, he ignores the plain, un- 
ambiguous facts disclosed by the docket. Counsel's alleged failure to produce 
persons who were playing cards at appellant's home until four o'clock on the 
fateful morning and who were, therefore, as appellant readily admitted at trial, 
not present when Anderson arrived at four-thirty (Tr. 22, 30, 39> 92, 96) and 
his alleged failure to produce other eyewitnesses to the street scene whose 
existence is speculative at best do not make the entire trial proceedings "a 
farce and a mockery of justice." Diggs v. Welch, 80 U.S. App. D.C. 5, 7-8, 148 
F.2a 667, 669-670, cert. denied, 325 U.S. 889 (1945). Compare Jones v. Huff, 
80 U.S. App. D.C. 254, 152 F.2d 14 (1945) (alleged that no real trial at all, 
since no defense offered when known witness for defense not subpoenaed, coerced 


mich 


confession not objected to, and handwriting expert not called). Appellant's 
decision upon advice of counsel not to take the staud, later successfully re- 
tracted, concerns a matter of trial strategy upon viich a clain of ineffective 
assistance of counsel cannot be founded. Mitchell v. United States, 104 U.S. 


24 


App. D.C. 57, 62, 259 F.2a 787, 792, cert. denied, 358 U.S. 850 (1958). 
United States v. Gargulo, 324 F.2d 795 (2a Cir. 1963). If appellant is seeking 
to challenge counsel's statement at trial that the original determination not to 
testify was made after mutual consultation (Tr. 86) and contend that he was 
never asked what his wishes were, this appeal is not the proper vehicle for 
reising such an issue in the absence of any record on this matter. 
Wherefore, it is respectfully submitted that the judgnent of the 
District Court should affirmed. 
/s/ DAVID C. ACHESON _ 


DAVID C. ACHESON 
United States Attorney 


/s/ FRANK Q. NEBEKER _ 
FRANK Q. NEBEXER 
Assistant Unitec States Attorney 


/s{ JOHN R. KRAMER 
JOHN R. KRAMER 


Assistant United States Attorney 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Supplemen 

been mailed to appellant, Julius Ingram, Box 25, Lorton, Virginie 

Howard Adler, Jr., Esq., World Center Bldg., 918 - 16th Street, NI. 

ington, D. C., 20006, this llth day of February, 1965. 
's/ JOHN R. KRAMER 


JOHN R. KRAMER 
Assistant United States Attorney 


